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ÓÊÐÀ¯ÍÈ

Ñòàòòÿ ïðèñâÿ÷åíà äîñë³äæåííþ îêðåìèõ ïðàâîâèõ ïðîáëåì âèçíàííÿ
ïîêàçàíü ç ÷óæèõ ñë³â äîêàçîì ó êðèì³íàëüíîìó ïðîöåñ³ Óêðà¿íè. Ïðîàíàë³çîâàíî
ïðàâîâ³ íîðìè, ÿêèìè ðåãóëþºòüñÿ ³íñòèòóò ïîêàçàíü ç ÷óæèõ ñë³â, ç ìåòîþ
âèÿâëåííÿ êîë³ç³é òà íåóçãîäæåíîñòåé. Âñòàíîâëåíî, ùî â ÊÏÊ Óêðà¿íè â³äñóòíÿ
íîðìà, ÿêà á âèçíà÷àëà, çà ÿêèìè êðèòåð³ÿìè ñë³ä÷èé ìàº îö³íèòè ïîêàçàííÿ ç
÷óæèõ ñë³â ÿê äîêàç ç ïîãëÿäó íàëåæíîñò³, äîïóñòèìîñò³, äîñòîâ³ðíîñò³. Ñôîðìó-
ëüîâàíî ïðîïîçèö³¿ ç óäîñêîíàëåííÿ ïîðÿäêó âèçíàííÿ ïîêàçàíü ç ÷óæèõ ñë³â
äîêàçîì.

Êëþ÷îâ³ ñëîâà: ïîêàçàííÿ ç ÷óæèõ ñë³â, äîêàçè, äîñóäîâå ïðîâàäæåííÿ, ñâ³-
äîê, îö³íêà äîêàçó, ñóäîâå çàñ³äàííÿ.

Ïîñòàíîâêà ïðîáëåìè. Îíîâëåííÿ â³ò÷èçíÿíîãî êðèì³íàëüíîãî ïðîöåñóàëü-
íîãî çàêîíîäàâñòâà òà ðåôîðìà êðèì³íàëüíî¿ þñòèö³¿ çì³íèëè ï³äõîäè äî ðîçóì³ííÿ
äîêàç³â ³ äîêàçóâàííÿ ó êðèì³íàëüíîìó ïðîöåñ³. Òàê, ó Êðèì³íàëüíîìó ïðîöå-
ñóàëüíîìó êîäåêñ³ Óêðà¿íè (äàë³ – ÊÏÊ Óêðà¿íè) ç’ÿâèëîñÿ íîâå ïðîöåñóàëüíå
äæåðåëî äîêàç³â – ïîêàçàííÿ ç ÷óæèõ ñë³â. Öåé ³íñòèòóò º íîâèì äëÿ íàøî¿ ïðà-
âîâî¿ ñèñòåìè, îäíàê â³í äîñèòü äàâíî âèêîðèñòîâóºòüñÿ ó êðèì³íàëüíîìó ïðîöåñ³
áàãàòüîõ çàðóá³æíèõ äåìîêðàòè÷íèõ êðà¿í. Ìîæëèâ³ñòü éîãî âèêîðèñòàííÿ çóìîâ-
ëåíà ºâðî³íòåãðàö³éíèìè ïðîöåñàìè â Óêðà¿í³, ùî âèìàãàº â³ä çàêîíîäàâöÿ ñòâî-
ðåííÿ òàêîãî ïðàâîâîãî ìåõàí³çìó, ÿêèé, ç îäíîãî áîêó, çàáåçïå÷èòü ïðàêòè÷íå
âèêîðèñòàííÿ ïîêàçàíü ç ÷óæèõ ñë³â ó êðèì³íàëüíîìó ïðîâàäæåíí³ ³ç äîòðèìàííÿì
âèìîã íàëåæíîñò³ òà äîïóñòèìîñò³, à ç ³íøîãî – ãàðàíòóâàòèìå çàõèñò ïðàâ, ñâîáîä
³ çàêîííèõ ³íòåðåñ³â îñîáè â³ä çëîâæèâàíü ç áîêó ïðàâîîõîðîííèõ îðãàí³â òà ñóäó.

Âîäíî÷àñ çàêîíîäàâ÷à íîâåëà êðèòè÷íî ñïðèéìàºòüñÿ îêðåìèìè íàóêîâöÿìè,
ñë³ä÷èìè, ïðîêóðîðàìè òà ñóääÿìè, îñê³ëüêè íà ïðàêòèö³ âèíèêàº ÷èìàëî ñïîð³â
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ùîäî ìîæëèâîãî âèçíàííÿ ïåâíèõ ïîêàçàíü äîêàçîì. Çàçíà÷åíå îáóìîâëþº
àêòóàëüí³ñòü îáðàíî¿ òåìè äîñë³äæåííÿ.

Àíàë³ç îñòàíí³õ äîñë³äæåíü ³ ïóáë³êàö³é. Âèâ÷åííÿì ïðîáëåì âèçíàííÿ
ïîêàçàíü ç ÷óæèõ ñë³â äîïóñòèìèìè äîêàçàìè ó êðèì³íàëüíîìó ïðîöåñ³ Óêðà¿íè
çàéìàëèñÿ òàê³ â÷åí³, ÿê: Â. Êîðîëü, Ã. Êðåò, Â. Ëóøï³ºíêî, À. Ëÿø, Î. Îñòð³é÷óê,
Ë. Îìåëü÷óê, À. Ïàíîâà, Î. Ïåðåâåðçà, Ò. Ñàäîâà, Í. Ñê³äàí, Í. Ñìèòþõ, Î. Òî-
÷èëîâñüêèé, ². ×åðíåãà òà ³íø³. Íåçâàæàþ÷è íà îêðåì³ íàóêîâ³ ðîçðîáêè â÷åíèõ,
äîñ³ çàëèøàºòüñÿ áàãàòî íåâèð³øåíèõ ïðàâîâèõ ïèòàíü ùîäî âèêîðèñòàííÿ â
êðèì³íàëüíîìó ïðîâàäæåíí³ ïîêàçàíü ç ÷óæèõ ñë³â, ùî ³ ñòàëî ïðåäìåòîì öüîãî
íàóêîâîãî ïîøóêó.

Ìåòîþ ñòàòò³ º âèñâ³òëåííÿ îêðåìèõ ïðàâîâèõ ïðîáëåì, ÿê³ âèíèêàþòü ï³ä
÷àñ âèçíàííÿ ïîêàçàíü ç ÷óæèõ ñë³â äîêàçîì ó êðèì³íàëüíîìó ïðîöåñ³ Óêðà¿íè,
à òàêîæ íàäàííÿ ïðîïîçèö³é ùîäî ¿õ âèð³øåííÿ ç óðàõóâàííÿì íîâèõ âèìîã êðè-
ì³íàëüíîãî ïðîöåñóàëüíîãî çàêîíîäàâñòâà.

Âèêëàä îñíîâíîãî ìàòåð³àëó. Íàéïîøèðåí³øèì äæåðåëîì äîêàç³â, ùî
âèêîðèñòîâóºòüñÿ ó êðèì³íàëüíîìó ïðîöåñ³, º ïîêàçàííÿ ó÷àñíèê³â êðèì³íàëüíîãî
ïðîâàäæåííÿ, íà îñíîâ³ ÿêèõ âñòàíîâëþþòüñÿ îáñòàâèíè êðèì³íàëüíîãî ïðàâîïî-
ðóøåííÿ, ùî ï³äëÿãàþòü äîêàçóâàííþ. Çà çàãàëüíèì ïðàâèëîì îñîáà äàº ïîêàçàííÿ
ëèøå ùîäî ôàêò³â, ÿê³ âîíà ñïðèéìàëà îñîáèñòî. Âîäíî÷àñ çàïðîâàäæåííÿ â
Óêðà¿í³ ³íñòèòóòó ïîêàçàíü ç ÷óæèõ ñë³â ñïðèÿëî âñòàíîâëåííþ âèêëþ÷åííÿ ³ç
çàãàëüíîãî ïðàâèëà äîïèòó ó÷àñíèê³â êðèì³íàëüíîãî ïðîâàäæåííÿ.

Â³äïîâ³äíî äî ñòàòò³ 97 ÊÏÊ Óêðà¿íè, ïîêàçàííÿìè ç ÷óæèõ ñë³â º âèñëîâ-
ëþâàííÿ, çä³éñíåíå â óñí³é, ïèñüìîâ³é àáî ³íø³é ôîðì³ ùîäî ïåâíîãî ôàêòó, ÿêå
´ðóíòóºòüñÿ íà ïîÿñíåíí³ ³íøî¿ îñîáè. Òîáòî ìîâà éäå ïðî òâåðäæåííÿ ³ñíóâàííÿ
ôàêòó, ÿêèé îñîáà íå ñïðèéìàëà îñîáèñòî, à ä³çíàëàñÿ ïðî íüîãî ç³ ñë³â ³íøî¿ îñî-
áè. Ìè ïîä³ëÿºìî äóìêó Â. ². Òî÷èëîâñüêîãî, ÿêèé ââàæàº, ùî ³ç öüîãî çàêîíîäàâ-
÷îãî âèçíà÷åííÿ íå çðîçóì³ëî ÷è îõîïëþº ïîíÿòòÿ ïîêàçàííÿ ç ÷óæèõ ñë³â òàê³
âèäè äîêàç³â, ÿê:

à) ïîêàçàííÿ â ñóä³ ñâ³äêà ïðî çì³ñò äîêóìåíòà, ÿêèé â³í âèâ÷àâ, àëå íå º
éîãî àâòîðîì.

ßêùî òàê³ ïîêàçàííÿ äîïóñêàþòüñÿ, òî âèíèêàº ïèòàííÿ ïðèéìàòè ÿê äîêàç
(ïî çàâåðøåííþ äîïèòó) ò³ëüêè ïîêàçàííÿ ñâ³äêà ïðî äîêóìåíò àáî ïîêàçàííÿ
ðàçîì ç äîêóìåíòîì;

á) ïîêàçàííÿ â ñóä³ åêñïåðòà-êðèì³íàë³ñòà ç ïðèâîäó äîêóìåíòà, ÿêèé â³í
äîñë³äæóâàâ (íàïðèêëàä, íà ïðåäìåò ìîæëèâî¿ ï³äðîáêè), àëå íå º éîãî àâòîðîì;

â) ïðåäñòàâëåí³ ÷åðåç ñâ³äê³â ó ñóä³ “á³çíåñ äîêóìåíòè” (ïëàò³æêè, êîíòðàêòè
òîùî), àâòîðè ÿêèõ íå âèêëèêàþòüñÿ ÿê ñâ³äêè;

ã) ïðåäñòàâëåí³ ÷åðåç ñâ³äê³â ó ñóä³ ïèñüìîâ³ âèñíîâêè åêñïåðò³â, ÿê³ íå
âèêëèêàþòüñÿ äî ñóäó â ÿêîñò³ ñâ³äê³â, òîùî [1].

Îêðåìî çâåðòàºìî óâàãó íà òå, ùî â êîíñòðóêö³¿ ñòàòò³ 97 ÊÏÊ Óêðà¿íè
àêöåíò ðîáèòüñÿ íà ôîðìó çàÿâè îñîáè, ÿêà äàº ïîêàçàííÿ â ñóä³ (óñíà ÷è ïèñüìîâà),
àëå íå îñîáè, íà ÷èº òâåðäæåííÿ ïîñèëàºòüñÿ ñâ³äîê. Íàðàç³ ïðè âèð³øåíí³ ïè-
òàííÿ ùîäî òîãî, ÷è º ïîêàçàííÿ, â ÿêèõ ïåðåäàþòüñÿ âèñëîâëåííÿ ³íøî¿ îñîáè,
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ïîêàçàííÿìè ç ÷óæèõ ñë³â ó çíà÷åíí³ ñòàòò³ 97 ÊÏÊ Óêðà¿íè, Âåðõîâíèì Ñóäîì
âèñëîâëåíî ïîçèö³þ, ùî â òàêîìó âèïàäêó íåîáõ³äíî âñòàíîâèòè, ÷è íàäàþòüñÿ
àáî âèêîðèñòîâóþòüñÿ ö³ âèñëîâëþâàííÿ ³íøî¿ îñîáè äëÿ äîâåäåííÿ ³ñíóâàííÿ
òîãî ôàêòó, ïðî ÿêèé ³äåòüñÿ â öüîìó ïåðåäàíîìó âèñëîâëþâàíí³.

Ïðè öüîìó Âåðõîâíèé Ñóä çàçíà÷èâ, ùî ïîêàçàííÿ, ÿê³ ì³ñòÿòü âèñëîâëþâàííÿ
³íøî¿ îñîáè, íàäàí³ ç ³íøîþ ìåòîþ, íàïðèêëàä, äëÿ äîâåäåííÿ òîãî, ùî ³íøà îñî-
áà âèñëîâèëàñÿ ñàìå òàê çà ïåâíèõ îáñòàâèí, íå ìîæóòü ââàæàòèñÿ ïîêàçàííÿìè
ç ÷óæèõ ñë³â â³äïîâ³äíî äî ñòàòò³ 97 ÊÏÊ Óêðà¿íè, îñê³ëüêè ó òàêîìó ðàç³ âîíè
º ïîâ³äîìëåííÿì ïðî ôàêò âèñëîâëþâàííÿ, ÿêèé ñâ³äîê áåçïîñåðåäíüî ñïîñòåð³ãàâ
[2].

Â³äïîâ³äíî äî ïîëîæåíü ñòàòò³ 97 ÊÏÊ Óêðà¿íè, ïðàâîì âèçíàííÿ ïîêàçàíü
ç ÷óæèõ ñë³â äîêàçîì íàä³ëåíèé ñóä. Íà ïåðåêîíàííÿ äåÿêèõ àâòîð³â, âèçíàííÿ
ïîêàçàíü ç ÷óæèõ ñë³â äîïóñòèìèìè äîêàçàìè º äèñêðåö³éíèì ïîâíîâàæåííÿì
ñóäó, àí³ ñë³ä÷èé, àí³ ïðîêóðîð òàêèì ïîâíîâàæåííÿì íå íàä³ëåí³ [3]. Íàòîì³ñòü
³íø³ àâòîðè, äóìêó ÿêèõ ìè ïîä³ëÿºìî, çàçíà÷àþòü, ùî íåçâàæàþ÷è íà òå, ùî
ïðàâîì âèçíà÷åííÿ òàêèõ äîêàç³â äîïóñòèìèìè íàä³ëåíèé ëèøå ñóä, öå íå îçíà÷àº,
ùî çáèðàòè òàê³ ïîêàçàííÿ íå äîçâîëÿºòüñÿ íà ñòàä³¿ äîñóäîâîãî ðîçñë³äóâàííÿ [4,
ñ. 264].

Ó ÊÏÊ Óêðà¿íè âèçíà÷åíî, ùî ñë³ä÷îìó, ïðîêóðîðó ï³ä ÷àñ äîñóäîâîãî
ðîçñë³äóâàííÿ íàäàºòüñÿ ïðàâî âèêëèêàòè îñîáó äëÿ äîïèòó ç ìåòîþ îòðèìàííÿ
ïîêàçàíü, ÿê³ ìàþòü çíà÷åííÿ äëÿ êðèì³íàëüíîãî ïðîâàäæåííÿ (ñòàòòÿ 133).
Âîäíî÷àñ, çã³äíî ç ÷àñòèíîþ ÷åòâåðòîþ ñòàòò³ 95 ÊÏÊ Óêðà¿íè, ñóä ìîæå îá´ðóíòî-
âóâàòè ñâî¿ âèñíîâêè ëèøå íà ïîêàçàííÿõ, ÿê³ â³í áåçïîñåðåäíüî ñïðèéìàâ ï³ä
÷àñ ñóäîâîãî çàñ³äàííÿ àáî îòðèìàíèõ ó ïîðÿäêó, ïåðåäáà÷åíîìó ñòàòòåþ 225 ÊÏÊ
Óêðà¿íè, ³ ñóä íå âïðàâ³ îá´ðóíòîâóâàòè ñóäîâ³ ð³øåííÿ ïîêàçàííÿìè, íàäàíèìè
ñë³ä÷îìó, ïðîêóðîðó, àáî ïîñèëàòèñÿ íà íèõ. Ó òàêîìó ðàç³ äåÿê³ â÷åí³ ñëóøíî
ñòàâëÿòü çàïèòàííÿ: “Äëÿ ÷îãî òîä³ âçàãàë³ îòðèìóâàòè òàê³ ïîÿñíåííÿ ÷è çä³é-
ñíþâàòè äîïèòè îñ³á íà äîñóäîâîìó ñë³äñòâ³, ÿêùî âîíè íå º äîêàçàìè ³ íà íèõ íå
ìîæíà ïîñèëàòèñü? ² ÷îìó îòðèìàí³ ï³ä ÷àñ îáøóêó íà äîñóäîâîìó ñë³äñòâ³ ðå÷îâ³
äîêàçè º äîêàçàìè (ñóä íå ìîæå æ áåçïîñåðåäíüî ñàì çä³éñíþâàòè îáøóê), à ïî-
êàçàííÿ ñâ³äê³â áóäóòü äîêàçàìè ò³ëüêè ò³, ÿê³ îòðèìàí³ ñóäîì. Òàêà “íîâà òåîð³ÿ
äîêàç³â” íå âèòðèìóº êðèòèêè, õî÷à á ç îãëÿäó íà çíîâó æ òàêè “íîâó êîíöåïö³þ
ñïðîùåíîãî ñóäîâîãî ðîçãëÿäó”, êîëè ñóä ìîæå ðîçãëÿäàòè ñïðàâó áåç ñóäîâîãî
ñë³äñòâà, à, îòæå, ³ áåçïîñåðåäíüîãî äîïèòó ñâ³äê³â òà ñïðèéíÿòòÿ äàíèõ íèìè
ïîêàçàíü” [5, ñ. 113].

Ââàæàºìî, ùî ñë³ä÷³, ïðîêóðîðè íà ð³âí³ ³ç ñóääÿìè â³ä³ãðàþòü âàæëèâó
ðîëü ó âèçíàíí³ ïîêàçàííÿ ç ÷óæèõ ñë³â äîïóñòèìèì äîêàçîì, àäæå ï³ä ÷àñ çáîðó
äîêàç³â íà ñòàä³¿ äîñóäîâîãî ðîçñë³äóâàííÿ, çîêðåìà ïîêàçàíü, ¿õ îö³íêà ç ïîãëÿäó
íàëåæíîñò³, äîïóñòèìîñò³, äîñòîâ³ðíîñò³, ó ïåðøó ÷åðãó, çä³éñíþºòüñÿ ñë³ä÷èì òà
ïðîêóðîðîì, à óæå ïîò³ì – ñóääÿìè.

Ó äåÿêèõ âèïàäêàõ ñë³ä÷èé ïðîñòî íå ìîæå îá³éòèñÿ áåç ïîêàçàíü ³ç ÷óæèõ
ñë³â. Îñîáëèâî öå àêòóàëüíî íà ïî÷àòêó äîñóäîâîãî ðîçñë³äóâàííÿ, êîëè ùå íå
âñòàíîâëåí³ óñ³ ñâ³äêè êðèì³íàëüíîãî ïðàâîïîðóøåííÿ, íå ïðîâåäåíî íèçêè ñë³ä÷èõ
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ä³é, íàÿâí³ ïåâí³ ïðè÷èíè (ñìåðòü, òÿæê³ òðàâìè ó÷àñíèê³â êðèì³íàëüíîãî ïðîâàä-
æåííÿ òîùî), ÿê³ óíåìîæëèâëþþòü ¿õ äîïèò, à ñë³ä÷îìó íà öüîìó åòàï³ íåîáõ³äíî
ïðèéíÿòè íèçêó ïðîöåñóàëüíèõ ð³øåíü ïî êðèì³íàëüíîìó ïðîâàäæåííþ, çîêðåìà
îáðàòè çàïîá³æíèé çàõ³ä ï³äîçðþâàíîìó, ïðèçíà÷èòè åêñïåðòèçè, ïðîâåñòè ñë³ä÷³
ä³¿ òîùî. Íàïðèêëàä, ïîòåðï³ëèé íà ïèòàííÿ ë³êàðÿ øâèäêî¿ äîïîìîãè, ÿêèé
ïðèáóâ íà âèêëèê çà ôàêòîì ñïðè÷èíåííÿ îñîá³ òÿæêèõ ò³ëåñíèõ óøêîäæåíü,
íàçèâàº îñîáó, ÿêà çàïîä³ÿëà éîìó ö³ óøêîäæåííÿ, ³ çãîäîì ïîìèðàº. Ó öüîìó
ðàç³, êîëè ïåðâèííèé äîêàç âòðà÷åíèé ³ éîãî íåìîæëèâî îòðèìàòè, ïîÿñíåííÿ
ë³êàðÿ ïðî ³ñíóâàííÿ ôàêòó, ÿêèé îñîáà íå ñïðèéìàëà îñîáèñòî, à ä³çíàëàñÿ ïðî
íüîãî ç³ ñë³â ³íøî¿ îñîáè, ìàº âåëèêå çíà÷åííÿ äëÿ âñòàíîâëåííÿ ³ñòèíè.

Çíà÷èì³ñòü ïîêàçàíü ç ÷óæèõ ñë³â äàº äîäàòêîâó òà ºäèíó ìîæëèâ³ñòü ñóäó
âñòàíîâèòè ³ñòîòí³ îáñòàâèíè äëÿ êðèì³íàëüíîãî ïðîâàäæåííÿ. Âîäíî÷àñ
Ë.Â. Ãàâðèëþê ñëóøíî çâåðòàº óâàãó íà òå, ùî ó ÊÏÊ Óêðà¿íè â³äñóòíÿ íîðìà,
ÿêà á âèçíà÷àëà êðèòåð³¿, çà ÿêèìè ñë³ä÷èé ìàº îö³íèòè ïîêàçàííÿ ç ÷óæèõ ñë³â
ÿê äîêàç ç ïîêàçó íàëåæíîñò³, äîïóñòèìîñò³, äîñòîâ³ðíîñò³ [6, c. 127]. Ââàæàºìî,
ùî òàêà çàêîíîäàâ÷à ïðîãàëèíà íåãàòèâíî â³äîáðàæàºòüñÿ íà ïðèéíÿòò³ ñë³ä÷èì
òà/àáî ïðîêóðîðîì â³äïîâ³äíîãî ïðîöåñóàëüíîãî ð³øåííÿ. Ó çâ’ÿçêó ç öèì ñëóøíîþ
º ïðîïîçèö³ÿ Ë.Â. Ãàâðèëþê ùîäî íåîáõ³äíîñò³ äîïîâíåííÿ ÊÏÊ Óêðà¿íè
ïîëîæåííÿìè ùîäî óìîâ òà ï³äñòàâ âèêîðèñòàííÿ ñë³ä÷èì ïîêàçàíü ç ÷óæèõ ñë³â
ÿê äîêàç ïðè ïðèéíÿòò³ íèì ïðîöåñóàëüíèõ ð³øåíü [6, c. 127]. Íà íàøó äóìêó,
çàïðîïîíîâàí³ çì³íè º äîñèòü äîðå÷íèìè òà àêòóàëüíèìè.

Îêðåìî çâåðòàºìî óâàãó íà çì³ñò ÷àñòèíè äðóãî¿ ñòàòò³ 97 ÊÏÊ Óêðà¿íè,
çã³äíî ç ÿêîþ ñóä ìàº ïðàâî âèçíàòè äîïóñòèìèì ïîêàçàííÿ ³ç ÷óæèõ ñë³â, íåçàëåæíî
â³ä ìîæëèâîñò³ äîïèòàòè îñîáó, ÿêà íàäàëà ïåðâèíí³ ïîÿñíåííÿ. Âèõîäÿ÷è ³ç
ëîã³êè çàêîíîäàâöÿ, ñóä ìîæå âèçíàòè ïîêàçàííÿ ç ÷óæèõ ñë³â äîïóñòèìèì äîêàçîì
íàâ³òü òîä³, êîëè ó íüîãî º ìîæëèâ³ñòü äîïèòàòè îñîáó, ùî íàäàëà ïåðâèíí³ ïîÿñ-
íåííÿ ç ïðèâîäó òîãî ÷è ³íøîãî ôàêòó àáî îáñòàâèí, ÿê³ ìàþòü çíà÷åííÿ äëÿ êðè-
ì³íàëüíîãî ïðîâàäæåííÿ. Òàêå ïîëîæåííÿ ïîðóøóº îäíó ³ç îñíîâíèõ çàñàä
êðèì³íàëüíîãî ñóäî÷èíñòâà – áåçïîñåðåäí³ñòü äîñë³äæåííÿ ïîêàçàíü, ðå÷åé ³
äîêóìåíò³â, íîðìàòèâíèé çì³ñò ÿêî¿ ïîêëàäàº íà ñóä îáîâ’ÿçîê áåçïîñåðåäíüî
äîñë³äèòè â³äîìîñò³, ùî ì³ñòÿòüñÿ â ïîÿñíåííÿõ îñîáè, íà ÿê³ ïîñèëàºòüñÿ äîïèòàíèé
íà äîñóäîâîìó ñë³äñòâ³ ÷è â ñóäîâîìó çàñ³äàíí³ ñâ³äîê ÷è ïîòåðï³ëèé. ßê
àðãóìåíòîâàíî ñòâåðäæóº À.Ï. Áóùåíêî, ÿêùî îñîáà, ÿêà äàâàëà ïåðâèíí³ ïîÿñíåííÿ
â ñóä³, äîïèòàíà, òî âèêîðèñòàííÿ ïîêàçàíü, ùî ïåðåêàçóþòü ¿¿ ïîêàçàííÿ, çà öèì
ïðàâèëîì º íåäîïóñòèìèì [7].

Â³äïîâ³äíî äî ÷àñòèíè òðåòüî¿ ñòàòò³ 97 ÊÏÊ Óêðà¿íè ñóä ìàº ïðàâî âèçíàòè
íåìîæëèâèì äîïèò îñîáè, ÿêùî âîíà:

1) â³äñóòíÿ ï³ä ÷àñ ñóäîâîãî çàñ³äàííÿ âíàñë³äîê ñìåðò³ àáî ÷åðåç òÿæêó
ô³çè÷íó ÷è ïñèõ³÷íó õâîðîáó;

2) â³äìîâëÿºòüñÿ äàâàòè ïîêàçàííÿ â ñóäîâîìó çàñ³äàíí³, íå ï³äêîðÿþ÷èñü
âèìîç³ ñóäó äàòè ïîêàçàííÿ;

3) íå ïðèáóâàº íà âèêëèê äî ñóäó, à ¿¿ ì³ñöåçíàõîäæåííÿ íå áóëî âñòàíîâëåíî
øëÿõîì ïðîâåäåííÿ íåîáõ³äíèõ çàõîä³â ðîçøóêó;
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4) ïåðåáóâàº çà êîðäîíîì òà â³äìîâëÿºòüñÿ äàâàòè ïîêàçàííÿ.
Íà íàøå ïåðåêîíàííÿ, ïîëîæåííÿ ïóíêò³â 2, 4 ìàþòü áóòè âèêëþ÷åí³ ç

ÊÏÊ Óêðà¿íè, òàê ÿê îñîáà ìîæå ó áóäü-ÿêèé ÷àñ â³äìîâèòèñÿ â³ä íàäàííÿ ïîêàçàíü,
ó òîìó ÷èñë³ âè¿õàâøè çàêîðäîí, ³ ó òàêèé ñïîñ³á ïåðåøêîäèòè âñòàíîâëåííþ
îáñòàâèí â÷èíåííÿ êðèì³íàëüíîãî ïðàâîïîðóøåííÿ. Ó òàêèé ñïîñ³á ôàêòè÷íî
ñòèìóëþºòüñÿ ïðàâîâèé í³ã³ë³çì, áåçêàðí³ñòü òà êîðóïö³ÿ.

Ç öüîãî ïðèâîäó Î. Áàãàíåöü ñëóøíî çàóâàæóº: “Õ³áà ó ñóäó â³äñóòí³ íàäàí³
éîìó ïîâíîâàæåííÿ äëÿ âïëèâó íà îñîáó, ÿêà â³äìîâëÿºòüñÿ äàâàòè ïîêàçàííÿ â
ñóä³? ßêùî ö³ äâ³ “ïðè÷èíè” áóäóòü íàÿâíèìè îá’ºêòèâíî, òî öå ìàº áóòè ïðîáëåìîþ
ñë³ä÷îãî ³ ïðîêóðîðà, ÿê³ íå çìîãëè äîâåñòè âèñóíóòó îñîá³ ï³äîçðó, íàëåæíèìè
³ äîïóñòèìèìè äîêàçàìè [8].

Îäí³ºþ ç ïîâàæíèõ ïðè÷èí, ÷åðåç ÿêó îñîáà íå ìîæå ç’ÿâèòèñÿ äî ñóäó ³
íàäàòè ïîêàçàííÿ – öå ñòðàõ ÷è íåáåçïåêà ¿¿ çäîðîâ’þ, æèòòþ, ñâîáîä³ òîùî. Íà
íàøó äóìêó, òàêà ïðè÷èíà ìîæå áóòè îá´ðóíòîâàíîþ ï³äñòàâîþ äëÿ â³äìîâè â³ä
íàäàííÿ ïîêàçàíü, îäíàê çàêîíîäàâåöü çîáîâ’ÿçàíèé ðîçðîáèòè åôåêòèâí³ îðãà-
í³çàö³éíî-ïðàâîâ³ ìåõàí³çìè çàõèñòó òàêèõ îñ³á. Ó çâ’ÿçêó ç öèì, ââàæàºìî çà äî-
ö³ëüíå ïóíêòè 2, 4 ÷àñòèíè òðåòüî¿ ñòàòò³ 97 ÊÏÊ Óêðà¿íè âèêëþ÷èòè.

Äîñèòü ÷àñòî ïîòðåáà ó âèêîðèñòàíí³ ïîêàçàíü ç ÷óæèõ ñë³â âèíèêàº ó âè-
ïàäêàõ, êîëè îñîáà, ÿêà íàäàëà ïåðâèíí³ äàí³, òÿæêî õâîðà ÷è ïîìåðëà. Òîìó òàê³
ïîêàçàííÿ ìàþòü áóòè ï³äòâåðäæåí³ ³íøèìè äîïóñòèìèìè äîêàçàìè, ç³áðàíèìè ó
êðèì³íàëüíîìó ïðîâàäæåíí³. Çã³äíî ç ÷àñòèíîþ øîñòîþ ñòàòò³ 97 ÊÏÊ Óêðà¿íè,
ïîêàçàííÿ ç ÷óæèõ ñë³â íå ìîæå áóòè äîïóñòèìèì äîêàçîì ôàêòó ÷è îáñòàâèí, íà
äîâåäåííÿ ÿêèõ âîíè íàäàí³, ÿêùî ïîêàçàííÿ íå ï³äòâåðäæóºòüñÿ ³íøèìè äîêàçàìè,
âèçíàíèìè äîïóñòèìèìè.

Òàê, ó êðèì³íàëüíîìó ïðîâàäæåíí³ çà ÷àñòèíîþ äðóãîþ ñòàòò³ 307 Êðèì³íàëü-
íîãî êîäåêñó Óêðà¿íè ñóä íå âèçíàâ äîïóñòèìèì äîêàçîì ïîêàçàííÿ ç ÷óæèõ ñë³â
ñâ³äê³â, îñê³ëüêè âîíè íå ìîæóòü áóòè âèêîðèñòàí³ íà äîâåäåííÿ ñàìîãî òâåðäæåííÿ
ïðî çáóò íàðêîòè÷íèõ çàñîá³â ï³ä ÷àñ îïåðàòèâíèõ çàêóïîê, îñê³ëüêè âîíè íå áóëè
áåçïîñåðåäí³ìè î÷åâèäöÿìè öèõ ïîä³é, à ïðî âêàçàíå ¿ì â³äîìî ëèøå ç ÷óæèõ ñë³â
– ïîÿñíåíü ï³ä ÷àñ îïåðàòèâíèõ çàêóïîê [9].

Ó áóäü-ÿêîìó âèïàäêó ïðè÷èíà íåÿâêè ñâ³äêà äî ñóäó ìàº ç’ÿñîâóâàòèñÿ
ñóäîì çà ó÷àñòþ ñòîð³í äî òîãî, ÿê îãîëîøóþòüñÿ ïîêàçàííÿ öüîãî ñâ³äêà. Áåç ç’ÿ-
ñóâàííÿ öèõ ïðè÷èí îãîëîøåííÿ ïîêàçàíü áóäå âèçíàâàòèñÿ íåîá´ðóíòîâàíèì.

Íàãîëîøóºìî, ùî çã³äíî ç ï³äïóíêòîì “d” ïóíêòó 3 ñòàòò³ 6 Êîíâåíö³¿ ïðî
çàõèñò ïðàâ ëþäèíè ³ îñíîâíèõ ñâîáîä 1950 ðîêó, êîæíèé îáâèíóâà÷åíèé ó â÷èíåíí³
êðèì³íàëüíîãî ïðàâîïîðóøåííÿ ìàº ïðàâî äîïèòóâàòè ñâ³äê³â îáâèíóâà÷åííÿ àáî
âèìàãàòè, ùîá ¿õ äîïèòàëè, à òàêîæ âèìàãàòè âèêëèêó é äîïèòó ñâ³äê³â çàõèñòó íà
òèõ ñàìèõ óìîâàõ, ùî é ñâ³äê³â îáâèíóâà÷åííÿ.

ªâðîïåéñüêèé ñóä ç ïðàâ ëþäèíè çàçíà÷èâ, ùî ö³ ïîëîæåííÿ º âò³ëåííÿì
ïðèíöèïó, çã³äíî ç ÿêèì äî çàñóäæåííÿ îáâèíóâà÷åíîãî âñ³ äîêàçè ìàþòü áóòè
ïðåä’ÿâëåí³ çà éîãî ïðèñóòíîñò³ ó â³äêðèòîìó ñóäîâîìó çàñ³äàíí³ äëÿ çàáåçïå÷åííÿ
çìàãàëüíîñò³ ïðîöåñó (ïóíêò 103, ð³øåííÿ ó ñïðàâ³ “Øà÷àøâ³ë³ ïðîòè Í³ìå÷÷èíè”)
[10].

Çà þðèäè÷íîþ ïîçèö³ºþ ªâðîïåéñüêîãî ñóäó ç ïðàâ ëþäèíè ó âèïàäêàõ,
êîëè ñâ³äêè îáâèíóâà÷åííÿ íå ç’ÿâëÿþòüñÿ ó ñóäîâå çàñ³äàííÿ, òî íàäàí³ íèìè
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ðàí³øå ïîêàçàííÿ ìîæóòü áóòè âèçíàí³ äîïóñòèìèìè äîêàçàìè âèêëþ÷íî ó ðàç³
ïðîâåäåííÿ ñóäîì òàê çâàíîãî “òðèåòàïíîãî àíàë³çó”. Ñóä ìàº ðîçãëÿíóòè:

– ÷è áóëè äîñòàòí³ ï³äñòàâè íåÿâêè ñâ³äêà òà, â³äïîâ³äíî, äîïóñòèìîñò³ íå-
ïåðåâ³ðåíèõ ïîêàçàíü ñâ³äêà, ÿêèé íå ç’ÿâèâñÿ ó ñóäîâå çàñ³äàííÿ, ÿê äîêàçó;

– ÷è áóëè äîêàçè, îòðèìàí³ â³ä ñâ³äêà, ÿêèé íå ç’ÿâèâñÿ ó ñóäîâå çàñ³äàííÿ,
ºäèíîþ òà âèð³øàëüíîþ ï³äñòàâîþ äëÿ çàñóäæåííÿ ï³äñóäíîãî;

– ÷è ìàëè ì³ñöå äîñòàòí³ óð³âíîâàæóþ÷³ ôàêòîðè, çîêðåìà íàä³éí³ ïðîöå-
ñóàëüí³ ãàðàíò³¿, çäàòí³ êîìïåíñóâàòè íåäîë³êè, ç ÿêèìè ç³òêíóëàñÿ ñòîðîíà çàõèñòó
ó çâ’ÿçêó ç äîïóñòèì³ñòþ íåïåðåâ³ðåíèõ äîêàç³â, ³ çàáåçïå÷èòè çàãàëüíó ñïðàâåä-
ëèâ³ñòü ñóäîâîãî ðîçãëÿäó.

Íàâ³òü çà â³äñóòíîñò³ äîñòàòí³õ ï³äñòàâ íåÿâêè ñâ³äêà ó ñóäîâå çàñ³äàííÿ ñóä
âñå îäíî ìàº ç’ÿñóâàòè, ÷è áóëè ïîêàçàííÿ ñâ³äêà ºäèíèì àáî âèð³øàëüíèì äîêàçîì
äëÿ çàñóäæåííÿ çàÿâíèêà, òà ÷è áóëè íàÿâí³ äîñòàòí³ óð³âíîâàæóþ÷³ ôàêòîðè,
çäàòí³ çàáåçïå÷èòè ñïðàâåäëèâó íàëåæíó òà ÷³òêó îö³íêó äîñòîâ³ðíîñò³ òàêîãî
äîêàçó [11].

Íàâåäåíå äàº ï³äñòàâè ñòâåðäæóâàòè, ùî âèðîáëåíèé ªâðîïåéñüêèì ñóäîì ç
ïðàâ ëþäèíè àëãîðèòì îö³íêè ïîêàçàíü ç ÷óæèõ ñë³â º äîñèòü âàãîìèì ôàêòîðîì
ñïðàâåäëèâîãî ñóäîâîãî ðîçãëÿäó. Ç îãëÿäó íà öå, ââàæàºìî, ùî òàêà îö³íêà äî-
êàç³â ìàº øèðîêî âèêîðèñòîâóâàòèñÿ â³ò÷èçíÿíèìè ñóäàìè ï³ä ÷àñ ðîçãëÿäó
êðèì³íàëüíèõ ïðîâàäæåíü.
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CERTAIN LEGAL PROBLEMS OF RECOGNITION OF TESTIMONY FROM
FOREIGN WORDS AS EVIDENCE IN THE CRIMINAL PROCESS OF

UKRAINE

Paper is devoted to the study of certain legal problems of recognizing testimony
from other people’s words as evidence in the criminal process of Ukraine. The legal
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norms, which regulate the institute of testimony from other people’s words, are
analyzed in order to identify conflicts and inconsistencies.

Attention is drawn to the fact that in the construction of Article 97 of the CPC
of Ukraine the emphasis is on the form of the statement of the person who testifies
in court (oral or written), but not the person to whose statement the witness refers.

It is believed that investigators, prosecutors on a par with judges play an
important role in recognizing the testimony of others as admissible evidence, because
when collecting evidence at the stage of pre-trial investigation, in particular testi-
mony, their assessment in terms of relevance, admissibility, reliability, first of all,
carried out by the investigator and the prosecutor, and only then by the judges.

Attention is drawn to the fact that the CPC of Ukraine does not have a norm
that would determine the criteria by which the investigator must evaluate the testi-
mony from other people’s words as evidence in terms of belonging, admissibility,
reliability. Such a legislative gap is negatively reflected in the decision of the inves-
tigator and / or prosecutor. In this regard, there is a need to supplement the CPC of
Ukraine with provisions on the conditions and grounds for the use by investigators
of testimony from others as evidence as evidence in making procedural decisions.

In accordance with the third part of Article 97 of the CPC of Ukraine, the court
has the right to declare it impossible to interrogate a person in the cases provided. It
is considered that the provisions of paragraphs 2 and 4 of this article should be
excluded from the CPC of Ukraine, as a person may at any time refuse to testify,
including going abroad, and thus prevent the establishment of the circumstances of
a criminal offense. In this way, legal nihilism, impunity and corruption are actually
encouraged.

According to the legal position of the European Court of Human Rights, in
cases where prosecution witnesses do not appear in court, their previous testimony
can be considered admissible evidence only if the court conducts a so-called “three-
stage analysis”.

The above mentioned gives grounds to claim that the algorithm developed by
the European Court of Human Rights for the evaluation of testimony from others’
words is a very important factor in a fair trial. In view of this, we believe that such
an assessment of the evidence should be widely used by domestic courts in criminal
proceedings.

Keywords: testimony from other people’s words, evidence, pre-trial proceed-
ings, witness, evaluation of evidence, court session.
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